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DETAILED ACTION 

1 . This Action is in response to Application Number 09/709,234 received on 
3/11/2009. 

2. Claims 1-9,11 -1 5, 17-19,21, 23-32, 35-39, 41 -43, 46 and 48 are presented for 
examination. 

Response to Arguments 

3. Applicant's arguments and amendments filed on 3/1 1/2009 have been carefully 
considered but they are not deemed fully persuasive. 

Applicant provides the single argument, "Herz fails to teach, suggest or disclose 
the claims selection method, which is influenced by input received from the individual 
user that comprises individual user preferences for data streams to be broadcast by is 
not controlled by said individual user's input so as to prevent an on-demand selection of 
data streams for broadcast to said individual user based on data stream preferences" 
[Response, p15]. 

Examiner respectfully disagrees. 

Applicant explicitly points out, "According to Herz, a virtual channel is customized 
for an individual user, with the programs that are broadcast on a user's virtual channel 
being selected for the user by a scheduling algorithm based on the user's preferences. 
See Herz, col. 4, lines 18-31 and col. 24, lines 36-40 for example" [Response, page 14]. 
This statement alone clearly shows that the programs are not being selected on 
demand, as required by the limitation. This statement also clearly shows that the 
programs are selected based on user preferences, i.e. the selection is influenced from 
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the user preferences, as required by the claim. There is absolutely no on-demand 
selection being performed. Applicant is suggested to review the Response section in 
the previous Final Rejection, filed 12/17/2008 which explains in detail the differences 
between the teachings of Herz and On-Demand. 

As such, the rejections are respectfully maintained. 

It is the Examiner's position that Applicant has not yet submitted claims drawn to 
limitations, which define the operation and apparatus of Applicant's disclosed invention 
in manner, which distinguishes over the prior art. 

Failure for Applicant to significantly narrow definition/scope of the claims and 
supply arguments commensurate in scope with the claims implies the Applicant intends 
broad interpretation be given to the claims. The Examiner has interpreted the claims 
with scope parallel to the Applicant in the response and reiterates the need for the 
Applicant to more clearly and distinctly define the claimed invention. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1 -3, 5-8, 11-15,17-18,21, 24-26, 28-31 , 35-39, 41 -42, and 46 are are 
rejected under 35 U.S.C. 102(b) as being anticipated by Herz et al. (US 5,758,257). 
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5. Herz disclosed a system and method for scheduling broadcast of and access to 
video programs and other data using customer profiles, in which the head end (Fig. 5, 
502) accesses data streams and provides these streams (Fig. 6 and Fig. 8) to 
customers based on their feedback (col. 8, lines 55-60). Herz explicitly disclosed that 
the system may be used not just for video programs, but also for music and music 
videos (Herz, col. 4, lines 31-40). As such, throughout the rejection, the term "program" 
as used in Herz will refer not only to the video programs but music as well. 
Therefore, regarding claims 1 and 24, Herz disclosed a method comprising: 

accessing a database of data streams by at least one server (Herz, col. 25, lines 
56-60, Herz disclosed the video programming database at the head end; Herz, col. 42, 
lines 27-30, Herz disclosed the head end selecting the programs to send to the 
customer); 

selecting at least one data stream for broadcast over a computer network to an 
individual user computer as a personalized internet radio station (Herz, see Abstract, 
"distributes many sources of data to many customers"; col. 5, lines 7-9, Herz disclosed 
the system determining a subset of the available programs at a particular point in time 
which is most desirable for viewing by the customer and presenting the subset to the 
customer for selection), said at least one data stream being selected from said 
database according to a selection method performed by said at least one server to 
create a playlist of data streams (Herz, col. 5, "subset" allowing the customer to play 
from the subset), said selection method performed by said at least one server being 
influenced by input receivers from said individual user that comprises individual user 
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preferences (Herz, col. 6, lines 50-56) for data streams to be broadcast but not 
controlled by said individual user's input so as to prevent on-demand selection of data 
streams by the at least one server for broadcast to said individual user based on data 
stream preferences (Herz, col. 5, lines 1-10, Herz disclosed using an agreement matrix 
that compares customer profiles to content profiles to determine the subset; lines 7-12, 
Herz disclosed only offering a subset of the available programs to the customer, thereby 
limiting the user's control to only programs within that subset, clearly preventing on- 
demand broadcast); 

transmitting said at least one selected data stream to said individual user 
computer from said at least one server via said network (Herz, Fig. 5, delivering from 
the head end 502 to the customer end terminals 412); 

receiving feedback via said network at said at least one server, said feedback 
expressing an individual user preference of said individual user regarding said 
transmitted at least one data stream (Herz, col. 6, lines 35-40, Herz disclosed the 
customers providing feedback to the head end); and 

updating said selection method using said individual user preference of said 
individual user (Herz, col. 6, lines 35-40, Herz disclosed updating the customer profiles 
based on the feedback; col. 8, lines 55-60, transmitting programs determined from the 
feedback), 

said updated selection method performed by said at least one server biases 
selection of data streams to be experienced at said individual user computer in 
accordance with said individual user preferences and limits said individual user's control 
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over selection of particular data streams from said database to prevent on-demand 
broadcast of data streams (Herz, col. 5, lines 1-10, Herz disclosed using an agreement 
matrix that compares customer profiles to content profiles to determine the subset; lines 
7-12, Herz disclosed only offering a subset of the available programs to the customer, 
thereby limiting the user's control to only programs within that subset, clearly preventing 
on-demand broadcast). 

Claim 24 includes a method with limitations that are substantially similar to the 
limitations of claim 1 . Claim 24 also includes, "taking into account user input identifying 
those data streams that are to be excluded from being selected for transmission to said 
individual user computer." Herz disclosed filtering content to determine the subset most 
desired by the customer based on their feedback, and in one example the feedback 
including a showing of programs the customer did or did not watch (Herz, col. 6, lines 
35-50) Therefore, Herz clearly disclosed filtering content based on user input. Such 
filtering of content must include excluding media from the media set in order to tailor the 
recommendations to the personalized interests of the user. Therefore, claim 24 is 
rejected under the same rationale. 

6. Regarding claims 2 and 25, Herz disclosed the limitations as described in claims 
1 and 24, including performing said selection method by said at least one server to 
select a plurality of data streams from said database to generate a playlist of data 
streams to be transmitted to said individual user computer (Herz, col. 5, lines 5-10); 
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transmitting by said at least one server one data stream from said playlist of data 
streams to said individual user computer via said network (Herz, col. 8, lines 55-60); 
and 

performing said step of updating by said at least one server to update said 
playlist of data streams using said individual user preferences (Herz, col. 8, lines 49-55). 

7. Regarding claims 3 and 26, Herz disclosed the limitations as described in claims 
1 and 24, including receiving by said at least one server via said network feedback 
expressing preferences from sources other than the said individual user (Herz, col. 6, 
lines 60-67). 

8. Regarding claims 5 and 28, Herz disclosed the limitations as described in claims 
1 and 24, including informing the said individual user generally regarding said database 
and said data streams (col. 12, lines 1-15); 

querying the said individual user as to initial individual user data stream 
preferences and then performing said step of selecting at least one data stream from 
said database to generate an initial transmission list of data streams, said initial 
transmission list being selected using said initial individual user preferences and said 
selection method (col. 12, lines 1-35, initial questionnaire used to make up customer's 
profile, in order for the system to select the data stream to present to the user). 
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9. Regarding claims 6 and 29, Herz disclosed the limitations as described in claims 

1 and 24, including wherein said data streams are selected from the group consisting of 
songs and videos (Herz, col. 4, lines 35-37). 

10. Regarding claims 7 and 30, Herz disclosed the limitations as described in claims 

2 and 25, including wherein said transmitted data stream is removed from said 
transmission list (Herz, col. 6, lines 35-50). 

1 1 . Regarding claims 8 and 31 , Herz disclosed the limitations as described in claims 
7 and 30, including wherein said data stream removed from said transmission list is 
listed on a transmitted data stream list (Herz, col. 6, lines 35-50, Herz disclosed filtering 
content to determine the subset most desired by the customer based on their feedback, 
and in one example the feedback including a showing of programs the customer did or 
did not watch) 

12. Regarding claims 1 1 and 35, Herz disclosed a system comprising: 

at least one server connected to a computer network, said computer network 
connected to an individual the user computer (Fig. 5, 502, 412); 

a database of media content data streams, said database available to said 
computer network (Herz, col. 25, lines 56-60, Herz disclosed the video programming 
database at the head end; Herz, col. 42, lines 27-30, Herz disclosed the head end 
selecting the programs to send to the customer); 
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a data stream controller coupled to said at least one server, said data stream 
controller transmitting media content data streams to said individual user computer 
according to a selection program performed by the said at least one server to select 
data streams for broadcast over said computer network to said individual user computer 
(Herz, see Abstract, "distributes many sources of data to many customers"; col. 5, lines 
7-9, Herz disclosed the system determining a subset of the available programs at a 
particular point in time which is most desirable for viewing by the customer and 
presenting the subset to the customer for selection); 

said selection program used in selecting media content data streams for 
transmission to said individual user computer via said data stream controller, said 
selection program receiving feedback via said computer network indicating a preference 
corresponding to at least one of the media content data streams from the said individual 
user (Herz, col. 6, lines 50-56), said selection program performed by said at least one 
server being influenced but not controlled by said individual user preferences, said 
selection program using said individual user preferences to bias selection of data 
streams to be experienced at the said individual user computer and limiting the said 
individual user's control over selection of data streams from said database to prevent 
on-demand selection of a particular data stream by said individual user (Herz, col. 5, 
lines 1-10, Herz disclosed using an agreement matrix that compares customer profiles 
to content profiles to determine the subset; lines 7-12, Herz disclosed only offering a 
subset of the available programs to the customer, thereby limiting the user's control to 
only programs within that subset, clearly preventing on-demand broadcast). 
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Claim 35 includes limitations that are substantially similar to claim 1 1 . Claim 35 
also includes the limitation, "taking into account individual user input identifying those 
data streams that to be excluded from being selected for transmission to said individual 
user computer. Herz disclosed filtering content to determine the subset most desired by 
the customer based on their feedback, and in one example the feedback including a 
showing of programs the customer did or did not watch (Herz, col. 6, lines 35-50) 
Therefore, Herz clearly disclosed filtering content based on user input. Such filtering of 
content must include excluding media from the media set in order to tailor the 
recommendations to the personalized interests of the user. Therefore, claim 35 is 
rejected under the same rationale as claim 1 1 . 

13. Regarding claims 12 and 36, Herz disclosed the limitations as described in 
claims 11 and 35, including wherein said computer network comprises the Internet 
(Herz, col. 51, lines 1-10). 

14. Regarding claims 13 and 37, Herz disclosed the limitations as described in 
claims 11 and 35, including wherein said database is a song database and the data 
streams are songs (Herz, col. 4, lines 35-37). 

15. Regarding claims 14 and 38, Herz disclosed the limitations as described in 
claims 11 and 35, including wherein said database is a music video database and the 
data streams are music videos (Herz, col. 4, lines 35-37). 
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16. Regarding claims 15 and 39, Herz disclosed the limitations as described in 
claims 11 and 35, including wherein said media content data streams are to be 
experienced via user interface comprises an electronic media player (Herz, Fig. 5, 412). 

1 7. Regarding claims 1 7 and 41 , Herz disclosed the limitations as described in 
claims 11 and 35, including wherein said selection program creates a playlist of data 
streams for transmission to said individual user (col. 5, lines 5-1 5). 

18. Regarding claims 18 and 42, Herz disclosed the limitations as described in 
claims 17 and 41, including wherein said selection program modifies said playlist of data 
streams for transmission to said individual user according to said individual user 
preferences (col. 8, lines 55-60). 

19. Regarding claims 21 and 46, Herz disclosed an apparatus comprising: 
at least one server configured to provide: 

a rating tool, said rating tool receiving individual user preferences 
regarding one or more data streams played at an individual user computer by a media 
player, said individual user preferences comprising said individual user's ratings 
associated with said one or more data streams (col. 8, lines 45-55, col. 14, lines 15-35); 
and 
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a playlist generator, said playlist generator generating playlists identifying 
data streams to be experienced by an individual user using said media player, said 
playlist generator selecting data streams for inclusion on said playlist according to said 
individual user preferences received from said individual user (col. 8, lines 45-55), said 
playlist generator biasing selection in accordance with said individual user preferences 
and limiting said individual user's control over data stream selection to prevent on- 
demand selection of a data stream by said individual user (Herz, col. 5, lines 1-10, Herz 
disclosed using an agreement matrix that compares customer profiles to content profiles 
to determine the subset; lines 7-12, Herz disclosed only offering a subset of the 
available programs to the customer, thereby limiting the user's control to only programs 
within that subset, clearly preventing on-demand broadcast). 

Claim 46 includes limitations that are substantially similar to claim 21 . Claim 46 
also includes the limitation, "taking into account individual user input identifying those 
data streams that to be excluded from being selected for transmission to said individual 
user computer. Herz disclosed filtering content to determine the subset most desired by 
the customer based on their feedback, and in one example the feedback including a 
showing of programs the customer did or did not watch (Herz, col. 6, lines 35-50) 
Therefore, Herz clearly disclosed filtering content based on user input. Such filtering of 
content must include excluding media from the media set in order to tailor the 
recommendations to the personalized interests of the user. Therefore, claim 46 is 
rejected under the same rationale as claim 21 . 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

20. Claims 4, 9, 19, 23, 27, 32, 43 and 48are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Herz et al. (US 5,758,257). 

21 . Regarding claims 4 and 27, Herz disclosed the limitations as described in claims 
3 and 26, including wherein the step of receiving preferences from sources other than 
the said individual user further comprises receiving by said at least one server via said 
network feedback expressing preferences from other users (col. 6, lines 55-67). 

Herz did not explicitly state receiving feedback from commercial radio stations. 

However, it was well known at the time the invention was made that commercial 
radio stations play a major role in the music industry by introducing new music to the 
public and receiving feedback from its listeners to determine which songs are popular. 

Therefore it would have been obvious to one of ordinary skill in the art to receive 
feedback from commercial radio stations as another source in order for the server to 
obtain feedback generated not only by the radio station itself, but also its fan-base, 
thereby more efficiently categorizing songs based on the public. 
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22. Regarding claims 9, 19, 23, 32, 43 and 48, Herz disclosed the limitations as 
described in claims 1 , 1 1 , 21 , 24, 35 and 46. 

Herz did not explicitly state wherein said step of transmitting one of said data 
streams further comprises transmitting said one of said data streams selected by said 
selecting method, said selection method taking into account sound recording restrictions 
in data stream selection. 

However, it would have been obvious to one of ordinary skill in the art at the time 
the invention was made to take into account sound recording restrictions in data stream 
selections in order to comply with regulations regarding the broadcast of songs over the 
Internet. 

Conclusion 

Examiner's Note: Examiner has cited particular columns and line numbers in 
the references applied to the claims above for the convenience of the applicant. 
Although the specified citations are representative of the teachings of the art and are 
applied to specific limitations within the individual claim, other passages and figures 
may apply as well. It is respectfully requested from the applicant in preparing 
responses, to fully consider the references in entirety as potentially teaching all or part 
of the claimed invention, as well as the context of the passage as taught by the prior art 
or disclosed by the Examiner. 

In the case of amending the claimed invention, Applicant is respectfully 
requested to indicate the portion(s) of the specification which dictate(s) the structure 
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relied on for proper interpretation and also to verify and ascertain the metes and bounds 
of the claimed invention. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to J. Bret Dennison whose telephone number is (571) 272- 
3910. The examiner can normally be reached on M-F 8:30am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tonia Dollinger can be reached on (571) 272-4170. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/J Bret Dennison/ 

Primary Examiner, Art Unit 2443 



